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INTRODUCTION

The Smart Communities and Special Districts Caali{f'Smart Communities”) submits
this Reply to Oppositions to its Petition for Resmoleration, filed September 4, 2018,
(hereinafter, “Petition”}. The Oppositiorfsfailed to respond substantively to the arguments
raised by Smart Communities’ Petition for Reconstien. Specifically, Oppositions filed by
CTIA and Verizon (collectively, “Oppositions”) mdyaeiterate the same conclusions already
adopted by the Commission and often cite soleth¢oRuling being challenged here as sole
support for those assertions. In key areas, fumbeg, they misstate Smart Communities’
arguments and miss the point at issue, renderiigdahguments at best inapposite, if not wholly
irrelevant. In the absence of substantive oppositioe points raised in the Petition remain
essentially undisputed. Smart Communities ask€tmamission to grant our Petition.

Il. VERIZON’S OPPOSITION VIOLATES THE COMMISSION'S RULES

The Commission’s rules regarding Petitions for Rsaderation specify that

“[o]ppositions shall not exceed 25 double-spaceetyritten pages®Verizon’s submission

! SeePetition for Reconsideration of the Smart Commanitind Special Districts Coalitiolm,
the Matter of Accelerating Wireline and Wireles®&itband Deployment by Removing Barriers
to Infrastructure WT Docket No. 17-79, WC Docket No. 17-84 (Sep.@1&) (“Petition”);see
also In the Matter of Accelerating Wireline and @ass Broadband Deployment by Removing
Barriers to InfrastructureWC Docket No. 17-84, WT Docket No. 17-79, Third Repand

Order and Declaratory Ruling (rel. August 3, 20¢8eclaratory Ruling” or “Ruling”). For a

full listing of Smart Communities membesgePetition at fn. 1.

2 SeeOpposition of Verizon, WT Docket No. 17-79, WC DetiNo. 17-84 (Nov. 9, 2018)
(*Verizon Opposition”); Opposition of CTIA, WT Doek No. 17-79, WC Docket No. 17-84
(Nov. 9, 2018) (“CTIA Opposition”); Opposition of NCA, WT Docket No. 17-79, WC Docket
No. 17-84 (Nov. 9, 2018); Opposition of NCTA — Timternet and Television Association, WT
Docket No. 17-79, WC Docket No. 17-84 (Nov. 9, 2018NCTA Opposition”).

347 C.F.R. 1.429(f).



measures 29 double-spaced typewritten pages, éezreacluding those pages which the
Commission does not count toward page lithits.

[l THE COMMISSION IS NOT ENTITLED TO DEFERENCE WHEN
INTERPRETING AN UNAMBIGUOUS STATUTE

The Oppositions insist that the Commission has @rgpnterpreted Sections 253(a) and
332(c)(7), and that it is entitled to deferencésrinterpretation of an ambiguous statute.
However, the Supreme CourtNational Cable & Telecommunications Ass’'n v. Brand
Internet Servicekeld unequivocally that an agencgnnotoverride a “plain language” ruling by
a Court of Appeals, and in this case, while theesumdoubtedly portions of Section 253 that
may be ambiguous, the critical phrase on whiclotider rests, “prohibit or effectively prohibit”
is not®

The Eighth Circuit held that “[u]nder a plain reagliof the statute, we find that a plaintiff
suing a municipality under Section 253(a) must slctual or effective prohibition . . .".And
the Ninth Circuit, acting en banagreed, reversing a prior interpretation of secPb8(a)
equating “effective prohibition” with “possible gndition” and replaced it with the “actual
prohibition” standard.Contrary to the Commission’s view and to the argots of CTIA and
Verizon, therefore, the Commission is not entiggttier to interpret, or to deference in
interpreting, that phrase. As the Petition showleel Commission’s Order rests on the

assumption that an actual prohibition is not resphir

* See generallyerizon Opposition at pp. 26-29 (exceeding the Cisnimn’s page limits).
Furthermore, Smart Communities would note that bB&@TA and NTCA failed to serve Smart
Communities with the Oppositions, as required byCAR.R. 1.429(f).

® SeeCTIA Opposition at 17-18.

® National Cable & Telecommunications Ass’n v. Brahthternet Service$45 U.S. 967
(2005).

’ Level 3 Communications, L.L.C. v. City of St. LoMisssouri,477 F.3d 528, 532 (8th Cir.
2007).

8 Sprint Telephony PCS, L.P. v. County of San Dié¢8 F.3d 571 (9th Cir. 2008).



IV. THE OPPOSITIONS MISS THE DISTINCTION BETWEEN SE CTIONS 253(A)
AND 332(C)(7) DESCRIBED IN THE PETITION

Smart Communities objected to the Commissions’ éidwwnterpretation of Sections
253(a) and 332(c)(7) because the Ruling fails togaize any distinction between the language
of the two statutory provisions. The oppositionsu® solely on the point advanced by the
Commission: that since the “prohibits or has theatfof prohibiting’ phrase is identical, then
interpretations of the two sections should simylamirror one another. But while the terms
“prohibit or effectively prohibit” may have the sanfor a very similar meaning) the provisions
are not identical and cannot be applied interchablye The express language of Section
332(c)(7) makes clear that Section 253 cannot peeapto “limit or affect the authority of a
State or local government or instrumentality théma@r decisions regarding the placement,
construction, and modification of personal wirelsssvice facilities.” Yet that is precisely what
the Commission does in its order. The Oppositignere this point, which is central to Smart
Communities’ reconsideration and lies at the heithe Commission’s errdt.

And as applied to wireless, furthermore, the Rudinmpsition remains untenable and
unsupported by the Oppositions. Under previousigteyg Commission rules, moratoria did not
pause shot clocks, rendering it impossible for themevertheless prohibit wireless
deployment® Yet now,anyrequirement which inconveniences a provider — whiddht
prohibit — is impermissible under the Act. This ltbbe read so broadly as to find a requirement
that an applicant demonstrate property owner cdriedse prohibitory, if a locality refused to

process an application until such consent was gealiThese kinds of fundamental, practical

® SeePetition at 4.

19 SeePetition at fn. 20see alsdRuling at fn. 606 (“Our decision today is consisteith the
Commission’s earlier decisions that [. . . ] thes®t clocks continue to run” regardless of
whether state or local governments purport to irepueratoria that suspend the acceptance or
processing of siting applications for some peribte”).



problems with the Ruling were raised in the Patitiand are wholly unanswered by the
Oppositions.

V. THE DEFENSE OF THE ORDER DEPENDS ON RECASTING ITS SCOPE

The Oppositions argue that Section 253(d)’s proddequirements are irrelevant,
because “the Ruling does not preempt or make aynfys as to the legality of any individual
laws.”™ But it is clear, as we pointed out in our Petifittrat the Commission is not merely
adopting a presumption with respect to moratoitaaetually emphasizes that the point of its
Order is to avoid Section 253(t) These Oppositions to the Petition thus effectiwipend on
an argument that the Commission did not do whesid it meant to do. No Opposition offers

meaningful counterargument on the points raiseRkirt [V of the Petitior

VI.  THE OPPOSITIONS MISUNDERSTAND THE ROLE OF SECTI ONS 253(B-C),
AND IMPERMISSIBLY CONSTRAIN THE SCOPE OF THEIR PROT ECTIONS

The Oppositions incorrectly support the Commissdidawed understanding of the
operation of Section 253(c). In discussing planrang study, CTIA argues that “Localities can
engage in planning or study, but they cannot u@etion 253(a) prohibit or effectively prohibit
service, and nothing in Section 253(c) changesdlear prohibition.** But Section 253(c)’s
savings clause is absolute — local rights-of-wayag&@ment practices are protected

unconditionally, not only to the extent consisteiith Section 253(a)> A local government

1 CTIA Opposition at 7.

12 SeeRuling at 1 166, 168.
13 SeePetition at 21-23.

14 CTIA Opposition at 9.

15> SeePetition at 10.



policy may, in fact, be prohibitory, but if it iglated to management of the rights-of-way, it is
saved, full stog?

Leaving aside the flawed legal analysis, no Opposiddresses the frank reality that the
Commission’s definition of the scope of “rightswehy management” is not defensible. The
Ruling holds, for instance, that localities may g the rights-of-way, but are prohibited by
Federal law from having any amount of time to depgdlans to consistently govern those
rights-of-way, before having to address applicatiand time-limited demands for access.
Localities are placed in the impossible positiomaving to manage rights-of-way in a
competitively neutral and nondiscriminatory mannehijle being afforded no time whatsoever to
develop rules, regulations, and guidelines to ifatd that outcome. NCTA argues that the
Ruling was careful to protect “state and local@wsithat simply entail some delay in
deployment.*’ But taking time to plan and study is just thaserhe delay” in order to permit
compliance with other legal obligations — yet as @ommission frames its decision, that would
be a moratorium. The Oppositions continually missrark, leaving the Petition’s assertions
substantively unchallenged.

Similarly flawed are the Ruling’s restrictions omergency situations. While CTIA
defends the Ruling as “merely requiring [emergemoyatoria] to be competitively neutral (as
Section 253 requires), necessary, and tied inteagtl geographic scope to the disaster” they
ignore the practical implications of this requirarhdn California, for instance, a locality

ravaged by wildfires would be compelled to devagdfsesources to determining the necessity

18 See idat 9-12. No better example of the Commission’s mash on this point is its criticism
of the State of Michigan’s time honored, and US DiOAding requirement, that northern States
include seasonal load weight restrictions durirggflost Freeze cycles which otherwise destroy
roads en masse.

" NCTA Opposition at 8 (quoting Ruling at  150).



and scope of a moratoria, and communicate suchotaders in a competitively neutral manner,
and then be prepared to face potential court atngdle, even amidst disaster recovery, if a
provider feels it's time for that locality to stadtering to their deployment needs again. To
suggest that Section 253(b) was meant to give tmarfiission oversight over the level of effort
required to respond to disasters, or to subjectlities to second-guessing from one particular

industry as to their priorities in recovery, sugggast how strained the Ruling’s reading truly is.

VIl.  CONCLUSION

The Oppositions fail to offer meaningful counterargent to the errors and omissions
raised by the Petition, and offer no new argumenevidence to support the Commission’s
assertions. The Oppositions are unpersuasive,fen@ammission should grant the relief sought
in the underlying Petition for Reconsideration.

Respectfully Submitted,
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